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A SIAMESE PENAL CODE. 

The Siamese Government has appointed a High Commission to 
report on a draft of a penal code prepared sometime since by Judge 
Tokichi Masao of the Court of Appeals (Y. L. S., D.C.L. 1897). 
Judge Masao, who is also Legal Adviser to the Government, is 
one of the Commission. An English translation of the draft 
code has been published at Bangkok. 

BREACH OP MARRIAGE PROMISE — INCURABLE TUBERCULOSIS AS A 

DEFENSE. 

The decision of the Supreme Court of Washington, in Grover 
v. Zoak, 87 Pac 638, seems to present a striking instance of the 
encroachment of the judiciary upon the powers of the legis- 
lative branch of government. In that case it was held, on 
grounds of public policy, that a man was not liable for breach of 
a marriage promise when the woman was suffering from incur- 
able pulmonary tuberculosis although he knew, at the time of 
the engagement, that she had the disease. 

While the cause of action for breach of promise of mar- 
riage has, under conditions of American life, fallen into much 
discredit, yet such a right of recovery should be abolished, 
in any particular instance or upon the existence of any special 
circumstance, by legislation and not by judicial subterfuge. 
Broad questions of public policy and distinct progressive steps 
in public policy are matters that fall more properly within the 
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cognizance of a legislature than of the courts. It is for the 
legislature to determine what laws are required to protect and 
secure the public health, comfort, and safety ; its determination, 
of course, subject to review by the courts where constitutional 
rights are involved. In re Jacobs, 98 N. Y. 98. In matters which 
are committed to the legislature, the courts have no jurisdiction. 
Bradshaw v. City of Omaha, 1 Neb. 16. The courts cannot 
usurp the powers of the legislature by decisions which in effect 
amount to enactment of laws and the exercise of legislative 
powers. State v. Blasdell, 4 Nev. 241. 

Therefore, while the present decision seems open to objec- 
tions because not strictly and properly within the powers of the 
judiciary, yet it may be justified on account of the fact that it 
is aided by certain legislation of the State of Washington recog- 
nizing the infectious nature of tuberculosis and providing 
elaborate and systematic precautions against the spread of the 
disease. 

The court cites many cases, and the principle of them is well 
established, that a party to a marriage contract may break it 
upon discovering the existence of a disease that would render 
the marriage relation improper or dangerous, but in the prin- 
cipal case this doctrine is extended to hold that the contract 
may be abandoned although the existence of a incurable disease 
necessarily inimical to marital welfare was known at the time 
when it was made. 

The following language from the opinion of the Washington 
court, seems, in view of the facts of the case as disclosed by 
the record, to be reasonable and sound, although it is clear that 
the doctrine of the case might easily be carried to extreme 
length : 

"Counsel for respondent cite us to cases where a man, promis- 
ing to marry a woman whom he knew to have been formerly 
unchaste, was held to be bound by such promise. Such a case 
and this are not analagous. There the man by his promise over- 
looks the former shortcomings of the woman, and it is a matter 
concerning him only. She would have the ability to, and pre- 
sumably would, reform and become a good wife and worthy 
mother. This is to the advantage of society and not inconsistent 
with sound public policy, and the law should interpose no 
hindrance thereto. But a consumptive woman is physically in- 
capable of becoming a healthful companion or the mother of 
healthy issue. It is not a condition that she voluntarily created 
or can change at will. The evils to follow her marriage could 
not be confined to herself and husband, but must of necessity 
concern and injuriously effect others. The nature and natural 
consequences of a contract of marriage are such that the state is 
of necessity a third party to and interested in every such agree- 
ment. Its interests forbid the enforcement of such a contract 
between parties physically incapable of making the married 
state beneficial to themselves or society. We are not disposed 
to take into consideration any matters personal only to the ap- 
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pellant. If he knew of the nature of respondent's ailment when 
he agreed to make her his wife, notwithstanding the same, he 
ought not to escape responsibility by reason of any inconvenience 
affecting only himself. But the interests of community and 
state step in, and, with the dictates of humanity, demand that 
no human compact shall be upheld that has for one of its prin- 
cipal objects the bringing into the world of helpless, hopeless, 
plague-cursed, innocent babes. We can sanction the breaking of 
a promise and relieve from the terms of a deliberate agreement 
only when the alternative involves results more deplorable. 
Had these parties married it is inconceivable that any of the im- 
portant ends of marriage could have been attained. It is 
morally certain that sickness, grief and sorrow must have been 
the sequence of such a union. These considerations, with the 
possibility and probability of issue, afflicted with this terrible 
malady, constrain us to hold that the marriage agreement was 
not binding — that it was the privilege of either party to with- 
draw therefrom." 

INJURIES RECEIVED BY PERSONS ON PUBLIC SCHOOL PREMISES 

A general discussion as to who is liable in the case of injuries 
received upon public school property, is suggested by the case 
of Alfred Wahrman v. The Board of Education of the City of New 
York, recently decided by the Court of Appeals. The Statutes 
of New York authorizing the control of the Department of Pub- 
lic Instruction have been frequently brought before the courts 
for interpretation in cases involving the liability of various 
officers for injuries received by persons attending the schools. 
Many such actions have been brought against the city corpora- 
tion, in which cases it has been held that the rule of respondeat 
superior does not apply to make the city liable for the negligent 
acts of the agents and servants of the department as for example 
that of Public Charities and Corrections, Maxmilian v. The Mayor, 
62 N. Y. 160; and the Board of Education, Terry v. The Mayor, 
8 Bosw. 504. Chap. 386 Laws of 1851, 301 Laws of 1853, 101 
Laws of 1854, 574 Laws of 1871, 113 Laws of 1873 have been 
construed as vesting in the "Board of Education " the general 
control and care of school buildings and property "for the pur- 
poses of public education," while the especial care and safe keep- 
ing of such buildings in the respective wards is committed to the 
"ward trustees," who are also authorized to make repairs. 
Donovan v. Board of Education, 85 N. Y. 117, points out that, 
for the negligent acts of the ward trustees or their agents, the 
Board of Education is not liable as their functions are distinct. 
Donovan v. McAlpin, 85 N. Y. 185, lays down a rule exempting 
the "ward trustee" from liability for the injuries caused by the 
negligence of a janitor or workman employed by him on a school 
building. The principle of this exemption seems to have been 
the general rule that public officers are not liable personally for 
the malfeasance or misfeasance of their employees or agents. 
Story, Agency, 321. And the only remedy the injured person has, 



